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The Attitude of Korean Court toward the Imjunction Claim against Trade Secret

Infringement
— especially in the misappropriation of technological information —

Park, Jun—Seok*

<Abstract>

The legal aspect of an injunction claim based on Korea Unfair Competition Prevention And Trade
Secret Protection Act (hereinafter, Korea Unfair Competition Prevention Act) is actually similar to the
original injunction claim based on property right of Korea Civil Act, while the Unfair Competition
Prevention Act doesn't grant the status of exclusive possession to a trade secret owner. Because the
identification of trade secret’s details as the subject matter of legal proceedings is prerequisite to
exercise the injunction claim, there is always danger of losing trade secret’s secrecy through excessively
revealing the details of the trade secret to the opponent party or 3rd parties. In clarifying of the scope
of the res judicata and judicial enforcement, Korean courts have done well at this point by not
excessively requiring trade secret owner to identify trade secret's details.  But the legislative
supplement such as the adoption of US—style protective order system is needed.

On the other hand, it seems reasonable for Korean courts to determine the length of the injunction
according to the period needed by the infringer either by reverse engineering or by independent
development to develop the product legitimately without the use of the secrets. However, it is wrong
for Korean courts to treat the trade secret as no more eligible for legal protection if the above injunction
period is over. Though there has been severe debate over so—called the starting point of injunction
period especially in non—competition cases and Korean courts seem to determine the injunction period
even without finding the starting point, it would be more plausible that the finding of the starting point
for injunction period should be prior to the determination of proper injunction period. Also, such a
starting point is none other than the time of infringement as is in the original injunction claim based on
property right of Korea Civil Act. In addition, Korean courts had better focus on the legal aspect of
injunction claim based on Korea Unfair Competition Prevention Act and the harmonization of the above
injunction claim and the original injunction claim based on property right of Korea Civil Act, rather than
the trend of US courts’ decision about equitable injunction.

Key word : trade secret, injunction claim, unfair competition, misappropriation, technological information

* Assistant professor, Seoul National University School of Law

AXEA 205



	영업비밀 침해금지청구에 대한 우리 법원의 태도
	논문요지
	Ⅰ. 서
	Ⅱ. 영업비밀 침해금지청구권의 법적성격
	Ⅲ. 일반적인 침해금지청구의 요건과 효과
	Ⅳ. 특수한 침해금지청구-이른바 전직금지청구의 문제
	Ⅴ. 결론
	〈참고문헌〉
	〈Abstract〉


